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   The University of Denver Study Committee (the Study Committee) explained in depth the Coterminous Roles of Governor and Superintendent of Indian Affairs. John Evans was one of three territorial governors who also served in the dual position as Superintendent of Indian Affairs, a position that afforded him, in effect, the authority to inflict the treatment on the Indians as he did.
   As development spread westward after the end of the Revolutionary War, the Indians were always a major obstacle. The tribes most notable for their military prowess in the mountain west of the 1860's were the Lakota, Cheyenne, Osage, Kiowa and Apache.
   What to do to get the frontier lands, along with the Native people who occupied and owned those lands, was undertaken by the Continental Congress 1786. The Office of Superintendent of Indian Affairs was created by passage of an ordinance passed by the Continental Congress in 1786.
   The ordinance of 1786 created three districts with superintendencies given the “authority to direct and supervise American Federal Indian policy as politically appointed administrators.”
   The primary duties and responsibilities of a superintendent and his agents were:
· supervise settler and Indian comportment with treaties and negotiate new ones when necessary;
· negotiating new treaties was especially important in the western frontier where de facto settler land use was often in violation of existing Indian treaties;
· superintendents were granted with the authority to negotiate new treaties – an authority they were expected to exercise to protect settlers and defend national interests; and
· stipulations in treaties that directed recurrent monetary payments and the supply of stock, seed and foodstuffs, as well as services such as medical care and education while also demarcating new boundaries had to be approved by the United States Senate and ratified by the president before they went into effect.
   Most Americans do not realize the connection of Native people to British colonial law:
· The Royal Proclamation of 1763 was extended by the American government in the Trade and Intercourse Acts of 1790, 1822 and 1834; and
· The Office of Superintendent of Indian Affairs served a vital diplomatic function – the notion of nation-to-nation relationships with Native people had previously been codified into British law, then after the revolution, American law.
   The Study Committee set forth these events as how the coterminous roles evolved in the mountain west of the 1860's, and the power of the position that was the ultimate result.
· The Bureau of Indian Affairs was established by the War Department in 1824.
· The position of Commissioner of Indian Affairs was to be chosen by the secretary and confirmed through Congress.
· In 1849, the administration of the Commissioner of Indian Affairs , superintendent of Indian affairs, Indian agents and sub-agents were moved to the newly established Department of the Interior.
· After this position shift, the Commissioner of Indian Affairs became a presidential appointment confirmed by the Senate.
· Both arrangements, due to the organization of the Bureau of Indian Affairs as a political office, the stability and cohesion of Federal Indian policy was undermined with each change in administration and confirmation process – Indian agents assigned to particular tribal groups or reservations often remained in their positions as they were typically appointed through the recommendations of the superintendents.
   Except for those familiar with constitutional law and Indian treaties, Americans are unfamiliar with how the United States Constitution applies to Indian treaties.
· Article 6, Clause 2 of the United States Constitution – known commonly as the Supremacy Clause – the ratification of a treaty acted as an explicit and formal acknowledgment of a nation-to-nation relationship, and in the case of Native people, a Native nation and the United States Government.
· “As legal documents, then, Indian treaties have constitutionally privileged standing as 'the supreme law of the land.'”
· Under the canons of construction derived from English common law, as legal documents, treaties are to be interpreted as the signatory would have understood them and in favor of the party that did not draft the document in question where ambiguity is an issue.
   Treaty recognition and enforcement struggled and suffered under another relationship between Native nations and the United States government. The nation-to-nation arrangement codified by the United States Constitution and through individual treaties became a bond defined as “one of dependence and tutelage as the inherent sovereignty of Native nations that was eroded by the series of Supreme Court decision that became known as the Marshall Trilogy.”
   Next week's edition will present how those court cases impacted the Native nations.
   The reader’s comments or questions are always welcome.  E-mail me at doris@dorisbeaver.com.
